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January 17, 2022 

Dear Neighbors, 

You will remember from our last update on the Paine development that we told 

you a letter from Paine’s attorney had been received by our attorney (Alanah 

Griffith), and that – after discussion by the Board with Alanah - we asked her to 

draft a written response, including the Board’s decision that we could not agree 

to his request for an easement to connect to Hanley Avenue, and that we saw no 

point in even putting this idea to a vote by our owners.   

Alanah’s letter was delayed by our discussion and the intervening Christmas & 

New Year holidays, but it was sent last week.  We have had several requests to 

share these letters with owners.  Since they involve a fair amount of “legalese,” 

and several misstatements are contained in Paine’s attorney’s letter, we are 

summarizing the two letters in this message.   

1. In his letter dated 12/10/21, Paine’s attorney starts by stating that 

“representatives of Paine and CC have for several weeks been negotiating 

the terms of a detailed easement agreement” for Paine’s project to access 

Hanley Avenue in the SW corner, closest to Palisade Drive.  This assertion is 

categorially WRONG!  The FACTS are as follows: 

• Following the October meeting of CT Condominium owners hosted by 

Matt Paine, the Board began investigating the status of the project 

under review by the City.  When the Board found out that Paine’s plan 

included access to Hanley, installation of a sidewalk on CT’s property 

abutting Hanley, AND use of CT’s stormwater retention pond (at the 

corner of Hanley & Babcock), the Board wrote to Paine strongly 

objecting not only to the Mill Creek access, but also to the use of the 

retention pond, the sidewalk installed on CT property, and access 

across CT property to Hanley.   

• Paine then asked to meet Board reps on his site to discuss these 

points.  At that brief meeting, Paine was told by the Board reps to put 

in writing anything he wanted our CT community to consider.  No 

agreements were reached on anything, and nothing was “negotiated”.   

• A few days later, Paine sent a letter to the Board with his request for 

an easement to access Hanley Avenue, along with a separate letter 
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from his attorney proposing an easement agreement and a “waiver” 

agreement resolving an alleged “trespass” by CT Condominium where 

Hanley crosses a corner of Paine’s property.   

• The Board discussed these letters and consulted our attorney Alanah 

Griffith regarding the alleged “trespass.” We were advised that there is 

no “trespass”; however, before we could respond to these letters, 

Alanah received the 12/10/21 letter from Paine’s attorney. 

• Again, there were no negotiations or agreements reached – just 

correspondence from Paine and his attorney making proposals and 

demands. 

 

2. Paine’s attorney states in his letter that “The Easement Agreement 

[proposed by Paine] sought to memorialize CC’s agreement to grant Paine 

… an easement on, across and over a miniscule and unused portion of the 

CC tract so that Paine could construct a street cut on Hanley Avenue …” 

Again, there have been NO “negotiations” and NO “agreements” made – 

no offers by the CT Board to Paine nor any acceptance by the CT Board of 

Paine offers – just proposals by Paine, which have been rejected. Further, 

after consulting with Alanah, the Board advised Paine that it had no 

authority to enter into ANY agreements concerning the property owned 

by CT Condominium – including easements – that could only be 

accomplished by an amendment to the Declaration, and that such an 

amendment required a YES vote by 75% of Unit Owners. Paine’s attorney 

argued in his letter that the CT Board does have the authority to grant an 

easement without the consent (and 75% vote) of the unit owners. 

 

3. Paine’s attorney closed his letter by threatening to sue CT Condominium for 

the alleged “trespass” of Hanley on Paine’s property – as well as a “newly 

discovered trespass” of a storm sewer pipe on the SE corner of the Paine 

property - if CT continued to refuse to execute the Easement Agreement, or 

even put it to a vote.   
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In her letter dated 1/12/22, Alanah responded to each of these arguments and 

demands, stating: 

1. There is no trespass by Hanley Avenue on Paine’s property, because a 

“prescriptive easement” in favor of CT Condominium has been created by 

the open & obvious use of Hanley by CT residents (and the public) for over 

5 years. 

2. For the same reason, there is no trespass on Paine’s property by the CT 

stormwater drainage pipe which runs under his property for a short stretch 

before connecting with the City’s stormwater system. 

3. Another “easement” mentioned on a 2006 plat of the CT development (also 

discussed in Paine’s attorney’s letter) does not exist. 

4. The Board does not have the power to grant an easement for a connection 

to Hanley.  Further, even if there is an argument that a MT law gives the 

Board that power, Alanah’s advice to the Board is that the safest route is to 

put the issue to a vote to amend CT’s Declaration.  Therefore, the Board has 

determined that it cannot grant the easement proposed by Paine, without 

a vote by the owners.  

If anyone is interested is reviewing the full text of the letters from the attorneys, 

please contact Lindsay or Mickey Smotherman (mickeysmo67@gmail.com), and 

they will be sent to you (along with a lengthier explanation of all the 

misstatements in the letter by Paine’s attorney). 

After Alanah’s letter was sent to Paine’s attorney, we learned that Paine has 

already re-submitted his project to the City.  We are in the midst of obtaining 

more information from the City, but we want to share with you the resubmitted 

Site Plan & Landscaping Plan which we obtained last Friday.  They are attached.  

After you review these, please let the Board know of you questions and concerns, 

and we will keep you advised of any new additional information we receive. 

 

CT Condominium Board of Directors 
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